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Although the term "freedom of contract" does not appear in the United States Constitution, and has been described as an abstract 


doctrine, ! it is nonetheless a part of the liberty protected by the Due Process Clauses of the Fifth and 14th Amendments.” 


Observation: 


The section of the Federal Constitution which provides that no state shall pass any law impairing the obligation of contracts? 
restricts the states from passing laws which affect existing contractual obligations but does not create a specific constitutional right 


to freedom of contract.“ 





The freedom to contract is also safeguarded by the constitutions of most of the states.” 
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The liberty guaranteed by the Due Process Clause of the 14th Amendment embraces the right to enter into all contracts proper, 


necessary, and essential to the carrying out of the purpose of a lawful calling. Absent a statutory prohibition or some other 
public policy impediment, the very essence of freedom of contract is the right of the parties to strike both good bargains and bad 


bargains.” A trader or manufacturer engaged in an entirely private business has the right freely to exercise its own independent 
discretion as to parties with whom it will deal.* Thus, for example, unless there are contrary statutory provisions, manufacturers 


are free to enter into franchise agreements for distribution of their products as they see fit.” The parties to a contract have the 
right to make contractual provisions among themselves and the courts will not limit this freedom to contract except under certain 
situations, such as the provision being against public policy, made under fraud or duress, and other considerations where the 


court in a legal proceeding has before it the unreasonableness of the contract provision. '0 The freedom of contract also entails 
the freedom not to contract, except in the case of innkeepers, common carriers, and certain other public service companies, and 


except as restricted by antitrust, antidiscrimination, and other applicable statutes. fl 


Observation: 


Any impairment of the right to contract must be specifically expressed or necessarily implied by the legislature in a statutory 
2 


prohibition and not left to speculation. ! 





Included in the right of personal liberty and the right to private property is the right to make contracts for the acquisition of 
property. 3 


The privilege of contracting is both a liberty and a property right. !4 The right to contract, freedom of contract, or liberty 


of contract exist as a necessary inference from, or corollary to, the express constitutional guarantee of rights of property. !> 
Likewise, the right of a citizen of the United States resident in one state to contract in another is also a privilege protected by 


the Privileges and Immunities Clause of the 14th Amendment. 16 


While the freedom to contract is not absolute!” and is subject to limitations, 1 within such limitations all parties are free to 
make whatever contracts they please, so long as no fraud or deception is practiced and the contract is legal in all respects. $ 
This right extends to business entities.” 
Valid contracts have the status of property for the purpose of the guarantee of due process of law?! and as such are protected from 


being taken without just compensation, whether the obligor is a private individual, a municipality, a state, or the United States. ?? 


The liberty of contract guaranteed by the constitution is freedom from arbitrary or unreasonable restraint, but it is not absolute; 
liberty of contract is subject to the restraints of due process.” Public policy strongly favors the freedom to contract as is manifest 
in both the United States and state constitutions.” Ordinarily, sui juris persons are free to contract as they wish with respect to 


their property rights, and a court will not annul their agreement unless the agreement is contrary to law.” 
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On the question whether the liberty to contract is a fundamental right, the courts are not in agreement. Some courts have stated 


that the liberty is not to be so characterized,”° and those courts have noted that the right of liberty of contract differs from 
a fundamental constitutional right, from the right of liberty of the body or person, from the right of property, including the 
obligation of existing contracts, from the right of equality, and from the right of political liberty, in that it is not a vested right, 


a right of definite content, or a right protected by specific constitutional guarantees.~/ Other courts have held that liberty of 
contract is a fundamental right.” 


The rights of pursuing an ordinary calling or trade?’ and of acquiring, holding, and selling property” embrace the right to 
make all proper contracts in relation thereto.°! There is no legal or equitable right requiring a party to involuntarily contract 


with another party. 2 
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